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: side In a four to three decision, the Minnesota Supreme Court, 
sllided in Miller v. Mutual Life Insurance Company ({ 500,722), has 
ng the , enunciated the rule that an insured need not submit to medical 
ig the treatments in order to recover disability benefits under total 
e right disability provisions of a policy since the policy —— 
» roade ; See merely require that it be “impossible” for the insured to follow 
101,624. a gainful employment. 
\llision Statement of Facts 
he bus 


c The insured’s complaint consisted of four causes of action 
ae to recover total and permanent disability benefits under four 
oO su ; we life insurance policies issued by defendant. The defendant had 
‘conn Please Route to: es paid these benefits from 1932 to 1937, but thereafter refused to 
or the Sa pay. “Total disability” was defined in the policies to mean “any 
impairment of mind and body which continuously renders it 
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jury's impossible for the insured to follow a gainful employment.” 
ed and The defendant alleged that the plaintiff was not totally and 
ar WaS MMe cette sete renee ees permanently disabled within the meaning of the policies for 
ed into the reason that during the period for which the plaintiff claimed 
ping oF benefits, he was suffering from diabetes which he a 
i =—0 se allowed to exist. There was also an allegation that the plainti 


failed to avail himself of the treatment advised and explain 
by his physician, Plaintiff's demurrer to defendant’s answer 


firmed eee eee eee ee ee eee ee eee eee was sustained by the lower court. 
derable MMMM oe cceeeeeeees Defendant’s Contentions 
t to the The defendant argued that the word “impossible”, as used 
ge Co, in the provision d “total disability”, imposed the duty 
0°08 SOREN STE BE ODT SSE PA upon the plaintiff to take insulin and to resort to dietary meas- 
collided ures, If treatment were thus taken, it would be no longer 
a impossible for the insured to follow a gainful employment since 
ice of @ the effect of the diabetes would be removed. 
— Of PMc eee cence cence enees Meaning of “Impossible” 
‘ab Co, “Im ible” simply specifies that the nature of the illness 
‘Aino idhean eel aabk Teen? or disability must be such that its effect on the physical organ- 
ff, a pe Shi ism is to destroy the ability to carry on employment duties. It 
walking has reference to physical ability rather than to the nature and 
er 0 6—0 i extent of treatment to which the claimant must submit. So far 
rom the S the yagi anes < the _— contracts Ee Snes 
it may be im or the insured to engage in employmen 
on due to a curable disability. 
ine Submission to Medical Treatments 
0 Furthermore, the plaintiff Sciah eodinite tue ‘ 
desl ures before a mature claim to benefits arises. If the insurer 
fen ie desired to incorporate into its policies the obligation to submit 
d to set to reasonable curative measures, it could very easily have done 
fully bs so. There is no inherently wrong in the plaintiff’s refusal 
of the to submit to medical treatments. 
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THE INSURANCE LAW JOURNAL 


% FIRE AND CASUALTY % 


California Insurance Code.—Because Section 596 of the Cali- 
fornia Political Code was repealed by implication by the 
new Insurance Code, only a surplus line broker may act as 
agent of a non-admitted insurer. (People v. Caldweil, Calif. 
Superior Ct., App. Dept.) .. .§ 300,196 


Arbitrary Refusal of Incorporation—A Commissioner of In- 
surance may, upon proper grounds, justify a discretionary 
refusal of a petition to incorporate as an insurance company 
even though the petitioner has otherwise made out a lega 
right, but he has no right to make his own personal satis- 
faction a condition of his approval of the articles. (Elmer 
v. Commissioner of Insurance, Mass. Supreme Jud. Ct.)... 
{ 300,192. 


Liability for Premiums.—Although appellant, on aepeaing 
cotton with a warehouse company, contracted for and pai 
the company to take out fire insurance on the property, and 
the warehouse company misapplied the funds and failed to 
pay the entire premium on the insurance procured, appellant 
was liable for the remainder of the premiums, since it could 
not accept the benefits and reject the burdens of the con- 
tract. (Commodity Credit Corp. v. American Equitable Assur- 
ance Co., Ark. Supreme Ct.).. .[ 300,195. 


Reformation of Fire Policy.To warrant the reformation of a 
fire policy on the ground of mutual mistake, the complain- 
ant must establish the affirmative allegations of the bill by 
a preponderance of clear and convincing evidence. (New 
England Box & Barrel Co. v. Travelers Fire Insurance Co., 
R. I, Supreme Ct.).. .§ 300,191. 


Subrogation by Insurer.—Although the legislature has not con- 
ferred upon the school authorities the power or capacity to 
sue a tortfeasor who has damaged or destroyed the school 
property by fire, this does not foreclose the power to vest 
that authority and right in an insurance company which has 
paid the fire loss under a standard policy covering the de- 
stroyed property. (Grimes v. American Heating, etc. Co., 
Miss. Supreme Ct.).. .§ 300,197. 


Public Policy.—There is no ground of public policy which re- 
quires the court to insert into an insurance policy a waiver 
of a clause in the policy which embodies a statutory provi- 
sion regarding foreclosure, even though it was common 
practice among insurance companies at the time of the mak- 
ing of the contract to insert such a waiver. (Lento v. Fidelity- 
Phenix Fire Insurance Co., N. J. Chancery Ct.).. . J 300,193 


Right of Subrogation Against Insurer.—When two persons are 
jointly liable to a judgment creditor so that payment by one 
would constitute at law an absolute discharge thereof by 
performance, if, as between themselves, a superior obligation 
rests on the one who is insured to pay the debt, and the 
other pays it, —_ will regard the debt as still in force for 
the benefit of the latter as Tr (New York Casualty 
‘sine Refining Co., U. S. C. C. A, 10th C.)... 


Books and Records.—The claim of an insured pertaining to 
waiver by the insurer’s agent of the duty to preserve books 
and records did not prevail over the contractual provision 
of the policy where there was total inability to show the 
cost of any ——— art of the merchandise. (World Fire 
& Marine Insurance Co. v. King, Miss. Supreme Ct.)... 
{ 300,190. 


% NEGLIGENCE 
(Other than Automobile) 


Spraying of Trees.—Plaintiff’s crop of lettuce was injured 

when an independent contractor, hired by defendant to spray 
her trees, caused some of the poisonous spray to be deposited 
on the lettuce while spraying the trees. The evidence 
showed that plaintiff ordered the work to be done without 
any adequate protective measures and witnessed its per- 
formance. Under such circumstances, the fact defendant 
used reasonable care in the selection of an independent 
contractor was not a defense. (Pannella v. Reilly, Mass. 
Supreme Jud. Ct.)...¥ 400,826. 
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Theatres.—Plaintiffs, husband and wife, sued for damages for 
injuries sustained by the wife, when she fell on a Stairway in 
defendant’s theatre. The motions for nonsuit, and for ma 


ment in favor of defendant as a matter of law, were pro 
denied as the questions of defendant’s negligence, plaintj 
contributory negligence,-and the assumption by her of the 
risk required consideration by the trier of facts. (Camiano 
. aaa Amusement Co., Inc., N, J. Supreme Ct.)... 


Dog Killed—One of defendant’s trains ‘ran over and decap- 


itated a dog belonging to plaintiff, and from a judgmen 

the value of the dog defendant appealed. he’ cvideal 
showed that at the time of the accident the bell was ringing 
and that the engineer and fireman were keeping a lookout, 
The trial court erred in not directing a verdict for defendant 
as no negligence on the part of defendant was shown, (St, 
Lowinones rancisco Ry. Co. v. Matlock, Ark. Supreme Ct) 


Blasting.—Plaintiff’s petition alleged that, in the course of the 


construction of a sewer by defendant, dynamite and other 
explosives were used to blast out material; that the explo- 
sions caused vibrations that damaged plaintiff's property, 
It was not necessary for plaintiff to plead negligence as 
negligence is not an essential element to create ability for 
damages due to blasting. (Stocker v. City <[, ica 
Heights, St. Louis (Mo.) Ct. of App.).. . 400,836. 


Porch Railing.—Plaintiff, while upon property adjoining that 


of defendant, was struck by a piazza railing, which came 
from the third floor piazza of defendant’s property. The trial 
court properly — the defendant’s motion for entry of 
a verdict in its favor, since, in the absence of any agreement 
to the contrary, the tenant who occupied the premises, and 
not the owner, is liable for failure to keep them reasonably 
safe. (Shepard v. Worcester County Institution For Savings, 
Mass. Supreme Jud. Ct.)...7 400,827, 


Boulder on Sidewalk.—Plaintiff’s intestate sustained injuries, 


while walking upon a sidewalk, as a result of a boulder 
which extended on to the sidewalk from the abutting prop- 
erty for about ten inches from the inside line of the sidewalk. 
The trial court properly denied plaintiff’s requested instruc- 
tion that if the stone which caused the injury was a bound 
stone, then it was the duty of defendant to see that such 
stone was placed a few inches below the travelled part of 
the way. ( ene Admr,. v. City of Melrose, Mass. Supreme 
Jud. Ct.).. .§ 400,825. 


Mental Disturbances.—Plaintiff purchased a loaf of sliced bread, 


containing a dead cockroach, at defendant’s market. Upon 
seeing the cockroach, plaintiff became violently ill. It was 
error for the trial court to refuse to instruct the jury that 
plaintiff could not recover for any physical injury she sus- 
tained solely by mental disturbances upon seeing a cock- 
roach contained in the bread sold by defendant. (Wheeler 
v. Balestri, Mass. Supreme Jud. Ct.). . .§ 400,829. 


County’s Liability.—Plaintiff sued for personal injuries alleged 


to have arisen by-reason of the negligence of defendant in 
the performance of a duty owed to a pay patient of a hospital 
opens by it under constitutional authority, Under a ruling 
of the Supreme Court of Georgia, the petition set forth no 
cause of action on the theory that the county was subject 
to suit on a claim collectible by a judgment against it having 
the force and effect of a common law judgment. (Ware 
County v. Cason, Ga. Ct. of App.).. .§ 400,831. 


Retailer’s Liability—Plaintiff purchased a small bottle of nail 


polish which exploded in her hand after she had placed it, 
unopened, on the edge of a warm stove. In an action for 
damages for injuries sustained, the trial judge properly 
rected a verdict for defendant, the seller of the polish, since 
there was no proof that defendant had actual knowledge 
the inherently dangerous nature of the nail polish sold. 
(Guyton v. S. H. Kress & Co., S. C. Supreme Ct.)...1 


Duty Owed Invitee.—One who invites the public to enter into 


or upon the premises for business purposes is duty-boun 
see that the premises or the instruments or furnishin 
offers -for. their use are reasonably safe. (Walgreen 
Co. v. Shivers, Texas Ct. Civ. Aes. . . 7 400,834. 
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No. 46 


ian Injured.—Plaintiff sustained injuries when she 
slipped and fell on an icy sidewalk while walking in front 
of premises owned by defendant. On appeal, judgment was 
- entered for plaintiff on the jury’s verdict, as plaintiff. sus- 
tained the burden of showing that the presence of the ice 
of the _ upon the sidewalk was due to the negligence of defendant. 
-aniano ST hai v. Poli-New England Theatres, Inc., Mass. Supreme 
a fod Ct.) . . .§ 400,823. 


Street Car Company’s Liability—Claimant sustained personal 
decap- | injuries while a passenger upon a trolley car of the debtor, 





ent for when the car came to a sudden and abrupt stop, throwing 
ridence claimant to the floor. The claim was allowed as the exi- 
ringing gencies of the situation did not require the stopping of the 
okout, car as abruptly as it was in fact stopped, and in thus stop- 
endant ping, the motorman was negligent. (/n the Matter of T. 
n. (St, Connecticut Co., U. S. C. C. A., 2nd C.)...$ 400,840. 
ne School Districts.—Plaintiff, a minor, brought suit to recover 
for personal injuries alleged to have been sustained by her 
of the as the result of the negligent maintenance of playground 
1 other apparatus. Defendant was not liable for the injuries sus- 
explo- tained, as by statute school districts are exonerated from 
operty, liability for torts of commission or omission relating to 
nce ag playground and athletic apparatus used in connection with 
lity for the playground owned, operated or maintained by the school 


-hmond district. (Bush v. Quinault School Dist. No. 97, Wash. Su- 
preme Ct.).. . 400,841. 


ig that Poreseeability—Plaintiff sustained the injuries for which she 
1 came sued while on premises owned by defendant. It was not 
he trial necessary to render defendant liable that it should have been 
ntry of able to foresee the precise manner in which the accident hap- 
cement pened, but it was sufficient if injury to plaintiff was reason- 
es, and ably to be apprehended as a result of defendant’s negligent 
onably conduct, and this was a question for the jury. (Lord v. 
auings, Lowell Institution for Savings, Mass. Supreme Jud, Ct.)... 
juries, Municipality’s Liability —Plaintiff sued for personal injuries 
oulder resulting from a fall on a sidewalk in defendant city, when 
a she stepped into a hole or broken place in the sidewalk. The 
ewa questions of defendant’s negligence and plaintiff’s contrib- 
nstruc- utory negligence were matters for the jury to determine, 
bound and the trial court committed no error in overruling de- 
it such fendant’s demurrers to the evidence. (Fath v. City of Cape 
nae Girardeau, St. Louis (Mo.) Ct. of App.)... 400,837. 
ipr 
Golf Club’s Liability—Plaintiff, an invitee of defendant, was 
| bread, injured while on defendant’s golf course, when she tripped 
U over a rope or stake fastened to a tent used for an enter- 
It — tainment given at night. Since the circumstances showed a 
y that confusing fact situation, the trial court’s action in holding 
u ouul defendant negligent and plaintiff free from contributory 
oul negligence was not against the manifest weight of the evi- 
’heeler dence. (Richards v. Mohawk Country Club, Ill. App. Ct.)... 
alleged Contributory Negligence.—Plaintiff sustained personal injuries 
lant in while walking on a sidewalk in defendant city. At the time 
ospital of the accident plaintiff was not watching where she was step- 
ruling ping, and she fell when she stepped on a broken portion of: 
rth no the sidewalk. Under such circumstances she was barred 
subject from recovery as a matter of law. (Fleming v. City of Rock- 
having ford, Ill. App. Ct.). . .] 400,833. 
Ware 
( Recovery for Second Injury.—Plaintiff brought a statutory 
. action for injuries sustained by reason of a defect in a way 
of nail which defendant was by law obliged to repair. Plaintiff, as 
ced it, a result of the injuries sustained, fell in her home and frac- 
on for tured her wrist, and the trial judge ruled that compensation 
rly di- for the fracture of the wrist should be included in the dam- 
, Since ages. The award of damages was proper as the second injury 
dge of Was a natural and proximate result of the original injury. 
. sold. P Boston, Mass. Supreme Jud. Ct.)... 


oan v. City o 
400,824 





Instructions —Plaintiff sued for personal injuries sustained as 
the result of being struck by one of defendant's cars near the 
Station of delantant on its elevated track. Plaintiff was 
on the wrong side of the track and at the time of the acci- 
dent was walking on the tracks in order to board a train 
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that would take him to his destination. The trial court’s 
instructions were erroneous in that they completely ignored 
the question of whether, at the time and place that plaintiff 
arrived at a position of peril; the motorman knew, or by the 
exercise of ordinary care might have known, of his peril. 
(Ashby v. Illinois Terminal R. R. Co., St. Louis (Mo.) Ct. of 
App.) . . .§ 400,835. = 


Damages Excessive.—Defendant bottled and sold to plaintiff 
a bottle of a soft drink beverage containing a fly. Plaintiff's 
testimony showed that he did not consult a physician, but 
that he was nauseated and vomited as a result of ae 
the arenes. The verdict of $750 was excessive and showe 
passion and prejudice on the part of the jury, and, on appeal, 
a remittitur of $375 was made the condition of affirmance 
of the judgment. (Meridian Coca Cola Bottling Co. v. Illges, 
Miss. Supreme Ct.). . .§ 400,842. 


Oil Company’s Liability.—Plaintiff was employed in a gas sta- 
tion that sold defendant’s prone, including tetraethyl lead 
gasoline. Plaintiff alleged that as a result of a defective 
gasoline pump a large quantity of the gasoline gushed into 
his face causing blindness in one eye and other injuries. It 
was proper for the trial court to deny defendant’s motion 
for a directed verdict as defendant was liable for injuries 
resulting from the use of defective eo supplied and 
serviced by it. (Hubbard v. Rowe, S. C. Supreme Ct.)... 
J 400,843. 


Municipality’s Liability —Plaintiff was injured while riding in 
an automobile with her arm resting on the window sill of 
the open window, when her arm struck a mailbox on the 
highway. The question of whether the mailbox was too 
near the paved travelled portion of the highway and was 
therefore a nuisance, was properly a question for the jury. 
(Black v. City of Berea, Ohio Ct. of App.). . .§ 400,844 


Contractor’s Liability.—Plaintiffs sued for damages to their 
stock of merchandise, caused by rainwater. Plaintiffs con- 
tended that defendant’s sub-contractor had damaged the 
roofs during the course of some construction work for 
which defendant was the general contractor. Under the 
evidence defendant, as principal contractor, was liable for 
the ome occasioned by the negligence of the sub-con- 
tractor. (Bittker v. Groves; Milton’s Inc. v. Same, Mich. Su- 
preme Ct.)...J 400,845. 


Stores and Shops.—Plaintiff, a customer of defendant, sus- 
tained injuries while in defendant’s store when she slipped 
and fell on a piece of fatty meat that was in the aisle. 
Plaintiff was not guilty of contributory negligence, as negli- 
gence would not be imputed to plaintiff for failing to look 
out for danger, when she had no reason to suspect that 
danger was to be apprehended. (Evans v. S. S. Kresge Co., 
Mich Supreme Ct.) .. .§ 400,846. 


* LIFE x 


Failure to Pay Premium.—Acceptance and retention of premi- 
ums during negotiations for reinstatement, and while await- 
ing for a reasonable time the furnishing by insured of a 
health certificate, does not waive a forfeiture based upon 
delinquency in payment. (Hare v. Illinois Bankers Life 
Assurance Co., Ark. Supreme Ct.).. .] 500,729 


Waiver of Premium Payment.—Where waiver of premium 
payment depended upon continuous disability for more 
than six months, and due proof thereof in the lifetime of 
the insured, these conditions were not met by introducin 
in evidence proof that the insured was totally unable to wor 
for a period short of six months, (Rees v. Jefferson St 
Life Insurance Co., N. C. Supreme Ct.).. .§ 500,717. 


Statement of Non-Pregnancy.—Recovery was had on a life 
policy where the insurance company had knowledge through 
the company’s physician of the insured’s pregnancy, and 
consequently was estopped from relying upon insured’s non- 
pregnancy statement as having been a fraudulent misrepre- 
sentation. (National Life & Accident Insurance Co. v. Castillo, 
Tex. Ct. of Civ. App.)...§ 500,718. 


Paragraph ({) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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Loss of Eyesight—Where the record disclosed that the in- 

sured’s eyesight was always somewhat impaired and that he 

: had exercised passable eyesight in the conduct of his busi- 

- ness after the. policy. lapsed, the insurance company success- 

fully denied liability on the ground that the alleged disability 

of loss of eyesight did not occur while the ey was in 

effect. . (Viles v.. Prudential Insurance Co. of America, U. S. 
C. C. A,, 10th C.).. .§ 500,731. 


Cancellation of Doier--To void a policy of life insurance on 
the ground that the insured made false representations in 
the application, the insurer must prove that the representa- 
tions were both untrue and material to the risk. (Vaughn 
v. 4 nr Life & Accident Insurance Co., Ga. Supreme Ct.) 


,730. 


Proof of Disability.—Plaintiff insured was denied recovery of 
disability benefits where the evidence showed that the only 
communication to the insurer within the time permitted for 
filing proof of disability was a letter by an agent of the 
insurer which did not state that the plaintiff was totally and 
permanently disabled. (Union Central Life Ins. Co. v. Trundle, 
Ga. Supreme Ct.).. .§ 500,727. 


Extended Term Insurance.—Where a policy lapsed, insured did 
not acquire automatic extended term insurance in view of 
an insufficient reserve, because in accordance with the terms 
of the policy making the first year’s insurance term insur- 
ance, there was no reserve at the end of the first year, and 
this had to be discounted in computing the reserve available 
at the end of any subsequent year. (Legrand v. Central 
States Life Insurance Co., St. Louis (Mo.) Ct. of App.).. 


Death from Operation.—Recovery was had under a life, health 
and accident policy where insured underwent an operation 
and died as the result of the surgical shock, inasmuch as 
death could reasonably be anticipated as the result of an 
operation to relieve a disease. (Provident Life & Accident 
Insurance Co. v. Johns, Tex. Ct. of Civ. App.). ..§ 500,733. 


Permanent Disability—Under a policy conferring disability 
benefits upon the insured if he should become totally and 
permanently disabled, the fact that the insured was totally 
disabled for more than three months was no evidence in 
itself that his disability was of a permanent nature. (Yoffa 
v. awe Life Inswrance Co., Mass. Sup. Jud. Ct.). 


Two Years’ Suicide Clause—Where a policy fixed a date of 
issue and provided that the insurance would consist of the 
premiums paid, if insured destroyed himself within two 
years from the date of issue, the death of the insured within 
the two year limit brought this provision into effect, despite 
the fact that the anniversary date preceded the two year 
period, the policy having been effected retroactively to take 
advantage of a lower premium rate. (Davis v. Fidelity Mu- 
tual Life Insurance Co., U. S. C. C. A., 4th C.).. 500,726, 


Forfeiture of Policy —Where the insured failed to pay the an- 

* nual premium due upon her life insurance policy within the 
grace period, she possessed no valid claim upon the policy 
notwithstanding that a cerebral hemorrhage made it impos- 
sible for her to pay or to communicate to any family mem- 
ber the need for its payment. (McKenna v. New York Life 
Insurance Company, Mass. Sup. Jud. Ct.).. . 500,732. 


uashing of Lower Court Record.—Where a lower court held 
that suit could be brought upon a policy issued outside Mis- 
souri, in contravention of a Supreme Court decision restrict- 
ing suit to a policy issued in Missouri, the conflict compelled 
the quashing of the lower court record. (State ex rel. Equitable 
Life Assurance Society v. Allen, Mo. Supreme Ct.)... 


Instructions Ignoring Proof of Disability.—Instructions ignor- 
ing the question as to whether due proof of disability has 
been furnished to the insurer, are not erroneous, where the 
defendant admitted in its answer that proof of disability had 

- been furnished by the insured and also made an unequivocal 


denial of liability upon another ground. (Chapman v. Metro- 


November 14, 1939 


ent Insurance Co., St. Louis (Mo.) Ct. of App.)... 


Statute of Limitations.—The failure of a claimant on a war risk 
insurance policy to sustain the burden of proof concernin 
the time when the application for benefits was filed, cause 
such claim to be barred by the.statute of limitations. (Mc- 
Dowell v. U. S.,.U. S.C. C. A. 10th C.)...9 500,736. - 


Acceptance of Delinquent Assessments.—Where the insurer 
consistently accepted delinquent assessments through its 
local representative, it waived the provisions of a benefit 
certificate in regard to: forfeiture of the insurance in the 
event of plaintifi’s failure to pay the assessments when due. 
(Schrum v. Sovereign Camp Woodmen of the World, St. 
Louis (Mo.) Ct. of App.). ...7. 500,735. 


Disability Benefits.—Where disability benefits were conditioned 
upon examination of the insured by the Insurer’s Medical 
Examiner, and this was not done, insured failed to meet a 
condition precedent to the maintenance of an action on the 
policy. (Draper v. The Aetna Life Insurance Co., Wash. Su- 
preme Ct.).. . 500,728. 


Incontestability Clause.—An incontestability clause which ex- 
cepted the provisions of a policy relating to disability. and 
double indemnity did not bar the insurance company from 
securing cancellation of the disability and double indemnity 
provisions where the insured practiced fraud in the procure- 
ment of the policies. (Ruhlin v. New York Life Insurance 
Co., U. S. C. C. A,, 3rd C.).. .§ 500,734. 


Dependent Beneficiary.—Where a fraternal beneficiary asso- 
ciation was restricted by statute to the payment of death 
benefits to persons bearing a designated relationship to the 
policyholder, or to persons dependent upon him, the defend- 
ant insurer rightfully refused to pay any benefits to a 
claimant who failed to show any dependency except the 
receipt of occasional assistance as a university student. 
ere v. Most Worshipful Grand Lodge of Mo.,, St: Louis 

Mo.) Ct. of App.). . .§ 500,737. 


*% AUTOMOBILE 


Reformation of Insurance Policy.—In action for reformation 
of po liability automobile insurance policy, non-resident 
defendant insurer did not-show that it had a separable con- 
troversy with resident plaintiff where resident plaintiff and 
individual defendants were original ae to policy when 
mistake was made. (American Fide ity & Casualty Co. of 
Richmond, Va. v, Elder, Ga. Supreme Ct.). . .] 701,652. 


Unilateral Mistake.—A unilateral mistake, made by the broker 
of the insured in applying for insurance, does not afford a 
basis for the reformation of the policy. (Parrette v. Citizens 
Casualty Co. of N. Y., N. J. Chancery Ct.). . .§-701,645. 


Omnibus Clause of Policy.—Omnibus clause of policy con- 
strued to extend coverage to use of truck for purposes 
therein stated, and to use of truck for any purpose providing 
such use was with the permission of the named insured, in 
a case where, at the time of the accident, the truck was being 
used by the son of the insured’s road foreman with his 
re —-. (Perrodin v. Thibodeaux, La. Ct. App.) 


Bus Passenger Discharged at Wrong Station.—Where plaintiff 
and her infant became ill due to exposure when they were 
discharged from defendant’s bus on a cold, rainy night at 
the wrong station, the court did not err in allowing pee 
tiff punitive damages. (Eaddy v. Greensboro-Fayetteville Bus 
Lines, Inc., S. C. Supreme Ct.) .. .] 701,653. 


Car Skidding in Loose Gravel.—Plaintiff and defendant were 
ee from a week-end trip in defendant's car when de- 
fendant drove his car close to the right side of the rdad to 
give another car coming from the opposite direction ample 
room to pass. The car skidded in loose gravel, hit a bridge 
abutment and plaintiff was injured, Judgment was for & 


fendant. (Hartman v. Dunn, Okla, Supreme Ct.). . . § 701,659. 


Paragraph ({) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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AUTOMOBILE—Continued 


Train Blocking Highway.—Railroad held not negligent in al- 
lowing train to occupy crossing for longer time than that 
set by company rule for the convenience of the motoring 
public, nor in failing to supply lights or a flagman to warn 
motorists of the presence thereof. (/rwin, Adm’x v. Southern 
Pacific Co., Ore. ccoumen Ct.). . .§ 701,650. 


Bus Backed Across Sidewalk.—In an action where plaintiff's 
injuries were alleged to have been caused when he was 
struck by a bus which backed across a sidewalk and into 
the street, the court holds that the duty of pedestrians and 
vehicles to be on the lookout for the tous is equal and that 
the verdict of the jury on questions of negligence is final. 

. (Missouri Pacific Transportation Co. v. George, Ark. Supreme 


Ct.).. . 701,649. 


Pedestrian W. Into Path of Car.—Judgment in favor of 
defendant insurer held proper where it was shown that de- 
ceased, plaintiffs’ father, walked into the path of the in- 
sured’s car at a time when the driver thereof could do 
nothing to avoid the accident. (Gomez v. State Farm Mutual 


Auto Ins, Co., La, Ct. App.).. .9 701,640. 


Attempt to Pass Bicycle——Defendants are held negligent in 
driving their truck to the left of the center line of the high- 
Way so as to pass a bicycle at a time when plaintiff's truck 
was approaching from the opposite direction, when defend- 
ants could have slackened the speed of their truck and have 
waited back of the bicycle until plaintiff had yr (Granger 
v. Clifford H. King, Inc., La. Ct. App.). . .{ 701,644. 


Man Pinned Between Trucks.—Court erred in withdrawing case 
from the jury where it was shown that plaintiff’s injuries 
were sustained when defendant’s truck backed up and pinned 
him against another truck to which defendant’s truck had 
been attached, when plaintiff had stepped between said 
trucks to detach the tow chains. (Gutheridge v. Gorsuch, 
Md. Ct. App.).. .¥ 701,648. 


Crossing Street in Middle of Block.—Where a state statute 
does not prohibit the crossing of streets in the middle of a 
block, but requires pedestrians so doing to yield the right 
of way, but a local ordinance does prohibit such crossing, 
the city ordinance was held to control and to make plaintiff, 
who attempted such a crossing, guilty of contributory neg- 
ligence as a matter of law. (Quinn v. Rosenfeld, Calif. Dist. 
Ct. App.). . .§ 701,651. 


Pedestrian Injured.—In action to recover on account of in- 
juries sustained by plaintiff’s testate, who was struck by 
defendant’s car as the former was crossing a street in the 
city of Boston, there was no showing that deceased had been 
contributorily negligent and judgment for plaintiff is af- 
ora (Nicholson, Exr’x v. Babb, Mass. Supreme Jud. Ct.) 


Gasoline Pump Hit by Car.—Defendant negligently drove her 
car into a gasoline pump in the filling station owned by 
— tearing off the hose and causing the escaping 
ine to ignite and set fire to the station. As a result of the 


fire, plaintiff's wife, who was on the second floor of the 
building, tried to get out, and fell from the roof in so doing. 
The negligence of defendant is found to have been the prox- 
imate cause of all damage sustained. (Foster v. Woodward, 
Tex. Ct. Civ. App.). . .§ 701,647. 


Ruts in Street.—In action for damages sustained when plain- 
tiff’s car crashed into a pole after being thrown off its course 
by striking a rut in the street, judgment is entered in favor 
a both the city and the company whose car tracks, although 

no longer used, remained in the street. (Wells v. City of 

Jefferson, Mo. Supreme Ct.). . .§ 701,657. 


of Motorman.—Where plaintiff introduced evi- 
dence which, if believed, would warrant a finding that the 
motorman on a street car which collided with a truck was 
negligent, the court erred in directing a verdict for defend- 
ant, <Reiton v. St. Paul City Ry. Co., Minn. Supreme Ct.)... 
{ 701,639. 


Municipality’s Liability.—A city is liable for the negligent op- 
eration of a truck by a W. P. A. worker who was on his way 
to collect refuse from an establishment which reimbursed 
the for this service. (Baumgagdner v. City of Boston, 
Mass. Supreme Jud. Ct.).. .{ 701,633. 


Excavation Work in Sient—Judenens against defendant gas 
company for causing street to be obstructed on account of 
excavation work for the laying of gas mains and in | 
to warn those using the street of such obstructions, hel 
justified, (State of Mo. ex rel. Kansas City Gas Co. v. Shain, 
Mo. Supreme Ct.).. .§ 701,656. 


Humanitarian Doctrine——In a case submitted solely on the 
humanitarian doctrine, the court erroneously instructed the 
jury when it told it that defendant’s duty to use all means 
at hand to avoid the accident arose when she saw plant 
in a position of peril. Said duty arises when defendant, by 


the exercise of care, could have seen plaintiff. (Retling v. 
Russell, Mo. Supreme Ct.). . . J 701,655. 


Truck and Driver Rented—The owner of a truck, who had 
rented the truck and the services of the driver to another to 
whom the complete control of said truck and driver was 
surrendered during said rental period, is not liable for the 


negligent acts of said driver during that period. (Steele v. 
Wells, Tex. Ct. Civ. App.) . . .¥ 701,646. 


Respondeat Superior.—A servant who deviated from his mas- 
ter’s business for his own personal business, but later re- 
turned to the master’s business, was held to be acting within 
the scope of his employment and the master was liable for 
acts of negligence committed by the servant after returning 
thereto. (Palmer v. Bassett, Okla. Supreme Ct.)...§ 701,658. 


Last Clear Chance.—Where it was not evident to approachin 
motorist that pedestrian who was walking along the side o' 
the road was intoxicated, said motorist was not under a duty 
to take extra precautions in view thereof, and the doctrine 
of last clear chance will not be applied to impose liability 
on the motorist for injuries sustained by the pedestrian, who 
walked into the path of the car. (Boissac v. Kleinpeter, La. 
Ct. App.).. .§ 701,641. 


Wrongful Death Action.—Although the wrongful death statute 
allows two different causes of action to certain survivors of 
the deceased, those causes of action must be litigated in one 
amee - all claimants. (Thornton v. Peak, La. Ct. App.)... 


Permanent Injuries—In an action for damages for injuries 
sustained when plaintiff was struck by defendant’s truck 
which was driven negligently, the court did not err in re- 
fusing to tell the jury that they were not to consider the 
element of permanent injuries in assessing damages. (Jones 
v. Mikesh, Idaho Supreme Ct.)...J 701,638. 


Declaratory Relief Sought.—Plaintiff insurer sought a declara- 
tion of its rights and obligations under a policy of automo- 
bile liability insurance which it had issued to the assured, 
against which an action had been brought to recover a loss 
sustained on account of an explosion, but the court holds 
that the petition is premature and dismisses the same. 
ee Casualty Co. v. United Corp. of Mass., U. S. Dist. 

t., Dist. of Mass.). . .] 701,654. 


Violation of Ordinance.—The violation of a city ordinance 
with respect to the rate of speed at which trains are to be 
operated, is not negligence per se, and an instruction telling 
the jury that such a violation is ay per se constitutes 
reversible error. (Missouri Pacific Rd. Co., Thompson, Trus- 

tee v. Dalby, Ark. Supreme Ct.) .. .§ 701,660. 


Railroad Crossing Collision—Where plaintiff's husband was 
killed when his truck was hit by defendant’s train, but 
plaintiff failed to show that the truck had become stuck on 
the tracks and that the engineer on the train should have 
seen the same in time to avoid the collision, the court did 
not err in ruling that the evidence was insufficient to take 
the case to the jury. (Riess v. The Pennsylvania R. R. Co., 
U.S. C. C. A., 2nd C.). . .§ 701,664. ; 
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AUTOMOBILE—Continued 


Insurer’s Liability—The prompt withdrawal by the insured of 
a falsehood, relative to the manner in which the accident 
occurred, cures any default under the policy in the absence 
of a showing that the insurer was prejudiced by the dela 
in telling the truth. (Pacific Indemnity Co. v. McDonald, 
U.S. C. C. A, 9th C.).. . 701,665. 


Left Turn at Intersection —Evidence held to substantiate claim 
that sole cause of collision at intersection where plaintiff's 
car turned to left in front of defendant’s approaching car 
was the excessive and negligent rate of speed at which de- 
fendant's car was being operated. (Finley v. Austin, St. 
Louis (Mo.) Ct. App.) .. .§ 701,666. 


Degree of Care.—An instruction placing upon the operator of 
a trolley car the duty to use the care of a reasonably prudent 
person was not prejudicial where the jury were told some 
eight times that said motorman was obliged to exercise the 
highest degree of care. ¢ onroy v. St. J —— Railway, Light, 
Heat & Power Co., Mo. Supreme Ct.). . .{ 701,662. 


“Use” of Car With Permission of Assured—An employee of 
the assured, to whom the possession of a ean 5 car was 
entrusted, was deemed to be “using” the car with the im- 
plied permission of the assured, although he was not actually 
driving. ares Casualty Co. of Reading, Pa. v. Windham, 
U. S. é. . A, 5th C.).. .4 701,667. 


Operating a Motor Vehicle While Intoxicated.—In a civil action 
for damages growing out of the defendant’s negligent oper- 
ation of his motor vehicle, plaintiff was entitled to introduce 
as evidence the records of a criminal proceeding wherein 
defendant pleaded guilty to a charge a operating a motor 
vehicle while intoxicated. (Morrissey v. Powell, 
preme Jud. Ct.).. .§ 701,668. 


t.—Plaintiff obtained a judgment against 
the insurer of the bus company on whose bus plaintiff was a 
passenger when he was injured, but said judgment was not 
satisfied, due to the insolvency of the insurer. In this action 
against the reinsurer, the court holds that the reinsurance 
proemont was one for indemnity against liability and that 
aintiff has a right to bring this action against the reinsurer 


ass, Su- 


a 
Pp 
on said judgment. ( 
Mo. Supreme Ct.).. . 7 701,663. 


Homan v. Employers Reinsurance Corp., 


Payment of Premium.—Where a section of a public liability 
policy purporting to cover loss due to personal injury pro- 
vided that it was to be effective only when the entire annual 
premium had been paid, said provision could not be enforced 
against the insurer when a loss occurred prior to the pay- 
ment of said premium. (Gross, Adm’r v. Michigan Mutual 
Liability Co., Mich. Supreme Ct.).. .{ 701,671. 


Punitive Damages.—Where it appears that defendant’s cab‘ 
being operated at an excessive rate of speed on a cit 
and in conscious disregard of the rights of others using! 
street, the jury was warranted in awarding punitive dam 
(Rutland v. Dean, Ga. Ct. App.). . .§ 701,669. 


Conflicting Evidence.—In an action for damages for i 
received when the car in which plaintiff was riding cro 
to the wrong side of the road and crashed into a pole, 
jury's finding in favor of defendant was warranted by ¢ 
evidence. (Larsh v. Manian, R. I. Supreme Ct.). . .§ 701,67 


Manufacturer’s Liability—A manufacturer was held liab 
where it represented that its car was made with a s 
top, when in fact the car which plaintiff purchased } 

top which was seamed directly over the driver’s seat 

the plaintiff’s head was cut on the jagged edges of the se 
when his car overturned. (Bahlman v. on Motor 
Co., Mich. Supreme Ct.).. .§ 701,670. 


Actionable Negligence.—When a truck owned by one defe 
ant pulled to the left of the center of the road in order 
avoid hitting Egon whose car was parked on the side 
the road, and thereby collided with the car of the othe 
defendant, which was in the act of poe the truck, ther 
was no showing that the driver of this latter car was ne 
gent or in any way contributed to the collision bety 
the truck and plaintiff's car. (Corkle v. Fenton, Neb, 
preme Ct.)...{ 701,610. 


Non-resident Service—A 1939 statute amending the law on 
non-resident service is not retroactive so as to apply to 
action previously commenced wherein defendant corpor 
tion was served with summons pursuant to said law. 
law previously applied only to non-residents perso 
operating a car in the state of Oregon and could not 
to corporations. Clase v. Utah Construction Co., 

C. C. A., 9th C.)...9 701,607. 


Erroneous Instruction.—In an action to recover damages 
the death of plaintiff's intestate who was killed when 
was hit by defendants’ truck as he crossed the street, it wi 
reversible error for the court to instruct the jury that ¢ 
fendants’ failure to call available witnesses gave rise to a 
inference that such witnesses would have given testimo 
unfavorable to defendant. (Mili dm’r v. Railway Mo 


io, 
Trucking Co., N. Y. App. Div.) .. .9 701,618. 


Proof of Collision.—Where evidence as to whether or not ce 
sion in which — claimed to have sustained the inju 
. on account of which he sues really happened was high 
conflicting, and it could not be said that finding of tr 
court in favor of plaintiff was clearly erroneous, said findi 
will be affirmed. rere 0. v. Thatcher, U. SG 
C. A., 9th C.)...9 701,632, : 
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